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TemaTuka 3asora U 3anorosoro Umymecrsa B
Kunaccnueckux Tekcrax Ilo Xanagurckomy Ma3zxady Ha
Ipumepe Knurn «Kansya-JAakaux»

AOyao0apakara An-Hacagu

FOnoawes Hypunno *

AHHoTanusi. MHorue Tembl (PUKXa MMYIIECTBEHHBIX OTHOIIEHMH B HCJIaM€ IPEACTaBISIOT
BapHallMy B3aUMOJICHCTBUS NIBYX WJIM HECKOJIbKMX CTOPOH IpPH CAENIKaX MU JOroBOpax TaKUX Kak
Mymapaka,upxapa u apyrue. s coOomoaeHusl 1 UCTIONHEHNS TaKUX JTOTOBOPOB M YCIOBUM CAETIOK
HCIOJIb3YETCS 3aJI0TOBOE MMYILECTBO MJIM CyMMa JECHEXKHBIX CPEACTB B KadecTBe 3ajora. Bompocsl
MPUHATHS ¥ BO3BpAILlEHUsI TAaKOTO 3aJI0Ta, €r0 COOTBETCTBYIOLIETO O(GOPMIIEHMS M HCIOJBb30BaHUS B
OTOBOPEHHBIX Clydasix M3jararorcs MoApoOHO B KHUTAX MO (QUKXY, B TOM uucie B kuure «Kauz-ya-
nakauk» Xanapurckoro yaueHoro AOymnbapakara An-Hacadwu.

KiroueBbie cioBa: Xanadpurckuil ¢ukX, (UKX HMYIIECTBEHHBIX OTHOIIEHUH, MyaMmalsT,
«Kan3yn-nakank», Abynbapakar an-Hacadu, 3amoroBoe nMyiecTBo B UciiaMe, paxH, JOBEPUTEITHLHOE
XpaHeHHe (aMaHa).

Tpaguuu coctaBieHrs KHUT MO (UKXY, B YAaCTHOCTH MO (UKX MMYLIECTBEHHBIX OTHOILIEHUH B
XanabutckoM (UKXe UMEET JaBHIOK UCTOpuio. OZHUM M3 BaXXHEMIINX TEKCTOB IMOCIYKUBIIHUX B
KauyecTBe OCHOBHOTO B 3TOM Ma3zxabe sBisiercs: kaura «Kan3ya-makank» Xadusynnauaa Hacadu (ym.
B 710/1310, koTOpBIi SBISETCS U3BECTHBIM YUEHBIM XaHA(PUTCKOTO IMpaBa, a TaKkXke HayK Tadcupa u
Kajama.

OpHolt u3 OOJNBIIMX TEM Kacaloluxcs (UKXa UMYIIECTBEHHBIX OTHOILIEHWI, B TOM YHCIE B
XanapuTckoM Ma3zxabe SBJSETCS TeMa 3aJlorOBOr0 00ecredyeHHsT B KOHTpPAKTaX M TOPrOBBIX
cornameHusix. Kak Hampumep, ymoMUHAaeTCs B COOTBETCTBYIOIIEH TIJIaBE O CHEIKaxX cajiaaM, TOXe
CTOpPOHA OCYILECTBISIONIAs MPEOIIaTy 3a TOBap MOKET MOTpPeOOBaTh HEKOE 3aJI0r0BOE UMYIIECTBO,
TaKk KaKk cama MpOAYKUHS Ha MOMEHT 3aK/IIOUEHHs KOHTPAaKTa OTCYTCTBYET U OCYIIECTBIISETCS
aBaHCOBBIA TMIaTex. OO 3TOM K€ YNOMHMHAeT OJWH U3 COBPEMEHHBIX CHEIHAIUCTOB IO (UKXY
MMYIIECTBEHHBIX OTHOLIEHHH B XaHaduTckoM Ma3xabe U.Jlecan?

Tema 3amora moapoOHO paccMoTpeHa B kHure «Kau3-yn nmakamk» AOynOapakara an-Hacagu. Dta
TeMa pa3MelleHa aBTOPOM KHHUTH TOcCJe TeMbl 00 OXOTe€ M M MIepe] TEMOW O JAESHUAX UMEIOUINX
MPECTYMHBIA XapakTep (JUKuHasAT). B cTpykType kHHMre B BapuaHTe H3AaHUs cocTosmer u3z 150-tu
CTpaHHUII, 3Ta TeMa IIPUBEJCHA IPUMEPHO Ha 2-3-cTpaHHIaX a UMEHHO Ha 128-129 I crpanwuig.
OO6pamaer Ha ce0s BHUMaHuUE, 4TO aBTOp "KaH3-yia-nmakauk' pasMecTHII TJIaBy O 3aJI0re MOCie TiaBbl
00 oxore. /laHHBIA (akT KOMMEHTATOPHI OOBSCHSIIOT TEM,YTO B CIydae 3ajora TakKe Kak U OXOTbI
MMEEeT MECTO IMOJIyueHHuEe uMyllecTBa (Mma-i). B Hauanme XxoTenmoch Obl OTMETUTH P TEPMHHOB
Kacarommxcst 3ToM TiaBbl. llepBbIM M3 TakMX TEPMUHOB SBISETCS KOHEUYHO M CJIOBO «PAXH»
O3HayaloUMi 3aJI0T WM 3aJIOTOBOE HMMYILECTBO. BTOpoe -3TO CIOBO «pa-xXxuH» JAOlUid B 3aJ10T
Kakoh-to  mpenMmer. Jlamee  cIoBO  «MypTaxWH» - CTOpOHa MoOJydYarouias  I[peaMmera
3aJora,3anorojiep>karenb. «MapXyH»- MpeAMET 3aj0ra U €CTh €llIe CIOBO «MapXyH OUXH» - TO MPaBoO
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KOoTOpoe obecreunBaeTcs 3aj0roM.CaMo CIIOBO «paxXH» MOKET HMETh MHOXKECTBEHHOE YHCIIO B
BapUaHTaX «pUXa-H U paxy-H».

B xomMmeHnTapusix k kaure Kansy-n gakavk mpUBOJMUTCS, YTO MO MOBOJY JIOBOJIOB Ha JI03BOJICHHOCTh
3aJI0roBbIX OTHOWIEHUH u3 CsiieHHoro KopaHa MOXHO YHNOMSIHYT cioBa B 286-M asTe Cypbl «aj-
bakapa», rme ymoMuHaercs 3ajor, a Takxke H3 xaaucoB To urto [Ipopok Myxamman, mup u
OJIarOCJIOBCHHST €My UMENT B CBOCH MPAKTHKE OCTABISATH B 3QJIOT CBOW 3AIUTHBIA KOCTIOM (IIUPBH)
Korya Opan B mosir. B Hawaie rnmaBel AOymOapakar aH-Hacadu kak W B JAPYrux TJiaBax MPUBOIHUT
OTIpEJICIICHUE CJIOBA «PaxH»-3aJ0T B IapHare, TOBOPS, YTO OTO YACpKHUBaHUE (XUOC) KAKOTO-TO
mpeaMeTa ¢ MpaBoM BO3MeIeHHs (MCTHii(ab) U3 HETo, HapuUMep JoJra. Takke 3aJI0T CYUTaeTCs Kak
HEKO€ JOKYMEHTHPOBAHHE JIsl OJYyYEHUsI CBOUX IPaB, TAKXKE KaK U C APYrod CTOPOHBI JJIs 3AIIUTHI
IIpaB MOKET OBITh MPUMEHEHBI TapaHTHH (Kadaa). [Ipu 3ToM HEOOXOAMMO WMETh BBHJY CYIIHOCTH
J0Jira B KOTOPOM MPUCYTCTBYIO JIBE€ CTOPOHBI, KOI'/la B Hayaje CyMMa JIEHET OTAAeTCs Jajlee MO3xKe
o0paTHO ee HeoO0XOoauMO MOJNy4uTh. Kak M3BECTHO, A OJHOM W3 CTOPOH HAMEPEHHUS MOTYT OBITh
MOJTBEPIK/ICHBI TTyTeM TMpUBJICUCHUs rapaHTuil (kadana) a juist Apyrod CTOPOHBI UMEHHO HaJU4He
3aJI0rTa MOJXKET TMOCITY)XHUTh JOTOJHUTEIHHBIM JIOBOJOM CEPhESHOCTH HAMEPEHUU O BO3BpATE JI0JITa.
[TosTOoMy emie ecTh Takoe MOSCHEHHE: YTO PaxH-3TO YAEp>KaHHE KaKo JuOO BElM M3-3a MPUUUHBI
MpaB, KOTJIa MOXHO YAOBJIETBOPUTH 3TO MPABO M3 CTOMMOCTH Tou Bemu. B texcre "Kan3-yn-makank"
MPUBOJUTCS YTOUHEHHE, YTO MUMEETCS BBUIY TaKoe MpaBo Kak noiar. M BooOIie HEe MOXKET UMEThCA
HaJM4ue 3aj0ra eciau HeT (hakTa caMoro J1oJira.

HNanee ectp B kHure "Kaus-ya-makauk" Takoil TekcTonormueckuii (akt, MO KOTOPOMY psJl
KOMMEHTATOPOB MPUBOJAST JTOBOJBI B TMOJIb3Y 3aMEHBI CJIOBA «Ia3UMa»-»CTAHOBUTCS 00s13aTEIbHBIMY)
Ha CJIOBO «SIH-aKHIy» -3aKITFOUaeTcsl (KOHTPAKT).3aKIIo4aeTcs TaKoe 3aloTOBOE COTMAIIEHHE KakK
00BIYHO MpeIoXKEeHneM (MitKa0), M MPUHATHEM TIpeaIoXeHus(ka0ym). 1 Takoil KOHTPAKT CUMTAETCS
cocTosiBUICHCS (ATUMMY) MOydeHHeM (OMKabIuxu), 0CBOOOXKIEHHBIM (MydpUraH) OT MpaB TPETbUX
JIAII, CTPOTO OIpeIeiIeHHBIM (MyMaiiiazaH) M KOHKPETH3UPOBAaHHBIM (Maxy3aH). TyT TEepMUHH
Maxy3aH-T.e. cOOpaHHbIi—a He (UHUKU Ha JIEepeBbAX WM pacTeHus Ha 3emiie. OcBOOOXKIECHHBIM
(mydpuran)-aepeBbsi GUHUKOB O6€3 yposkasi, 3eMJist 0e3 moceBoB. OmnpeneneHHbIM (MyMaiiifa3zaH)-KaKkoi
KOHKpETHO TOBap.

OcBo0OXKIeHHE TTpeAMETa 3a0ra (TaxJIKMsa) ¥ BO3MOXKHOCTD JIOCTYIIa K HeMy OepyIIero B 3aJIoT KakK U B
clydae MpOJaXH O3HavyaeT ee mnepemadyy B pyku (kabm). Tak Hampumep, B CHUTyallud Korna
3ajorojareNb (pa-xuH) OOecHevrmsl HaJW4Khe 3aJJOrOBOTO HMMYILNECTBA B IPUCYTCTBHH JCprKaTells
3aJjora a OH HE B3sUI 3QJI0T, W IO3Xke 3aJ0r ObUI MOTEPSH, TO KOMIICHCHPOBATh OYJET HMEHHO
moJiydatesib 3ajiora (mypraxuH). MO0 3TO W ecTh CyTh NPEJAOCTaBICHHUS B 3aJ0I KaKoro Ju0o
UMYIIECTRA.

B Xanadurckom (ukxe MMYIIECTBEHHBIX OTHOIICHWH €CTh HEMHOTO MHOE MHEHHE JOIOJIHSIOIIEE
BBIIIICHA3BAaHHBIM BapUaHT, U 3TO MHEHHUE NMpUHALISKUT nMamy A0y IOcydy, KoTopslii TOBOPHT, YTO
JUIsL TOTO 4TOOBI JIoKa3aTh (DAKT mepeaadrd B PyKH 3aJOMOBOTO MMYIIECTBA HEOOXOIUMO €€ MEepeHOC
WU TIEPEBO3 B JIPYro€ MECTO €CIM 3TO JABHKMMOE HMMYyIecTBO (MaHKy/d). Ho oCHOBHOe MHEHHe
KOHEYHO OCTAeTCs TeM YK€ YTO OCBOOOKICHHE MpeIMeTa 3a10ra U €CTh (PAKTUYECKHU mepeaada B pyKu
MOJIyYaTeNto 3a0ra, T. K. TeM camMbIM yCTPaHSIOTCS MPENATCTBUS, YTOOBI 3aJI0T ObUT MOJYYEH U 3TO
JEHCTBHUE CTOPOHBI-3aJIOTOICpIKATENIs a He 3ajoroaTeis (pa-XuH).

W BOT B 3TOM MOMEHTE C/EJIKH €CTh €lle OJWH BAXKHBIH acleKT, YTO MOKa MOJydaTesb 3ajlora He
MPUHAI MMYILIECTBO, 3aJIOTOAATENb COXPAHSAET IPAaBO OTMEHUTH CBOE DPEIIEHUE M HE IepelaBaTh
JAHHOE MMYILECTBO B 3aior. T.e. Jaroliuii B 3aJI0T MOKET OTKa3aTbCs (PYILKYyb) OT ATOM Nepeaayu
€CIIM MPUHUMAIOLIHNH 3aJI0T 10Ka He MOJIy4u B pykHu (kab[) mpeamer 3ajora.

Crnenyromuii BaKHBIII BOMPOC B TAaKUX CHENKaX - 3TO COXPAaHHOCTh 3aJIOTOBOTO HMMYIIECTBa Ha
COOTBETCTBYIOIIUK Tepuo. Tak, mocie MOJydeHUs B CBOE PACHOpsIKEHHE 3aJI0TOBOTO MMYIIECTBA
(kabnm) 3amoromoiydarenb (MypTaxuH) oOs3yeTcsi TapaHTHUPOBaTh (Aa-MaH) ee COXpaHHOCTh. U B
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XanapurckoM ¢ukxe, a Takke B kHuUre "KaH3-ya-nmakauk" mOT4epKUBAETCS, YTO TaKas TapaHTH
(maMa-H) mpenocTaBiIsSeTCs] B CyMME PaBHOM MEHbILIEH CTOMMOCTH B 3aBHCHUMOCTH OT TOTO CymMMa
JI0Jira MEHBIIIE WJIA CTOMMOCTb 3ajora (an-akaJuly MUH KuMatuxu). I[Ipum aTom mMeercs BBUAY, YTO
JaHHAsl TapaHTUsl O3HAYaeT IapaHTUPOBAaHUE 10 CTOMMOCTH (MOJIMATYXY), a HE CaMOro IpeaAMeTa
3ajora. MO0 ecim 3ajJ0roBoe HMMYHIECTBO OBUIO YHHUYTOXKEHO (Xama-K), TO OHO CUHUTAeTCs
YHUYTOKEHHOW Oyaydn BO COOCTBEHHOCTH (MYNKHsI) 3ajorojareis (pa-xuH), a TO, YTO OHO
Haxo0JIUJIOCh BPEMEHHO B PACHOPSDKEHMM 3allorornoJiydarelis (MypTaxWH)-CUMTAeTCAd MPOCTO Kak
IpeaIMeT NepeJaHHbId B JIOBEPUTEIbHOE XpaHeHue (ama-Ha). Tak, B 3TOT MEpPUOJ €CIU JaHHBIN
npeaMer OyAeT MpoJaH U KYIUICH JBYMsl CTOPOHAMH, UM HEOOXOJMMO 3aHOBO MEPeAaTh M MOJyYHTh
3aJI0TOBOE€ HMMYIIECTBII YK€ Kak MpoJaBaeMblii ToBap. A Takke HampuMmep, B clydae CMEpTU
3ajorojarenst (pa-XuH) 3aJ0r0OBOE HMMYILECTBO OyAET YUUTHIBATHCS B UHCJIE €ro HAaCIEIyeMOIo
HUMYIIECTBA.

B curyanusax nepegauu 3aJ0roBoro UMyILEeCTBa U OLIEHKH €€ CTOMMOCTH, IPUHUMAETCsl BO BHUMAHUE
CTOMMOCTb Ha JlaTy nepeaauu 3anora (sBMan-kadau). Ecin cropoHsl OyayT MMeTh pa3HOriacus 1o
MIOBOJ1y IaHHOM CTOMMOCTH TO YUMTHIBAE€TCS MHEHHUE TOJydaTess 3aJ10Ta, T. K. OH He OyJ1eT MO3BOJISITh
0oJiee JOPOTryI0 OIEHKY,YeM Ha CaMOM Jiejle CTOUT 3aJI0roBoe umymiectBo. IIpu aToM nepenaromuii B
3aJI0T MOXeT J0Ka3aTh (OaiiiinHa), 9TO CTOMMOCTH 3aji0Ta Ha camoM jeine Boimre. [lomydarens 3amora
OyZeT rapaHTHpPOBaTh MEHBIIYIO IO CTOMMOCTH CYMMY MEXIY 3aJ0TOM U JIOJITOM, TaK €CJIH BIPYT
mpeaMeT 3ajora ObUT YHUYTOXKEH M €ro CTOMMOCTh paBHA JOJITY, TO 3TOT JOJT CUUTAaeTcs
norameHHbIM (MyctaBusH). Eciau croumocTs 3aiora 0ojipllle YyeM cymMma JI0Jira, TO MPU TaKOM
ciydae OyJeT cuuTarcs, YTo CyMMa JoJira Oblila IorailieHa, a U3JIMIIHSAS CyMMa SIBJISIETCS TepeIaHHbIM
B JIOBEpUTENIbHOE XpaHEHUE (amMa-Ha) Ha PYyKax 3aJI0roJiepKareisi U eMy HY)KHO BO3MECTHTh JTaHHYIO
CYMMY €CJIH MpeaMET 3aj0ra OblJ1 YHUUTOKEH 10 €ro BUHE (Taa-Iu). A ecliu 3aJ10T ObLJI YHUUYTOXKEH
HE TI0 €ro BUHE, TO OH He 00513aH BO3MEIIaTh CTOMMOCTh JJAHHOTO M3JIMILKA.

Takum oOpa3oM, IpUMEHEHHE 3aJ0rOBOr0 OOECHeueHHs MPH 3aKIIOUYEHHUH DPA3IUYHBIX JTOTOBOPOB
HampuMep TakuX Kak JoroBopa Mypabaxa U TaBiiMs MOXKET MOMOYb OOEHMM CTOpPOHaM B TOProBOM
NEeSITeNbHOCTH M B HaAJEKalleM BBIMOJIHEHUH 00s3aTenbeTB. Kiaccuyeckue TEKCThl MO (DUKXY
MMYIIECTBEHHBIX OTHOILIEHUN COAEpKaTb MHOTO PEIICHWH TMO3BOJSIONIMX CTOPOHAaM JOCTHTaTh
CTaOWJIBHOCTH U JIOJITOCPOYHOCTH U B3aUMOBBITOJHOTO Y4acTUsi B ()MHAHCOBOM M 3KOHOMHUYECKOU
NEeSITENbHOCTH IPYT C APYTOM.
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